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RECOMVENDED ORDER

A formal admi nistrative hearing in this case was held on
February 15, 2006, in Sebring, Florida, before BramD. E. Canter,
an Adm ni strative Law Judge of the Division of Adm nistrative
Heari ngs ( DOAH).

APPEARANCES

For Petitioner: Joseph S. Wite, Esquire
Departnent of Law Enforcenent
Post O fice Box 1489
Tal | ahassee, Florida 32302

For Respondent: Tena D. Grant, pro se

STATEMENT OF THE | SSUES

The issues in the case are whether the allegations set
forth in the Admi nistrative Conplaint filed against the

Respondent are true, and, if so, what penalty should be inposed.



PRELI M NARY STATEMENT

On Septenber 13, 2005, the Crimnal Justice Standards and
Training Comm ssion (Petitioner) filed an Adm nistrative
Conmpl ai nt agai nst Tena D. Grant (Respondent), seeking to
di sci pline Respondent's correctional officer’s license for
al | eged viol ations of Chapter 943, Florida Statutes.Y
Specifically, Petitioner charged Respondent with violating the
provi si ons of Subsections 943.1395(6) and (7), Florida Statutes,
and Florida Adm nistrative Code Rule 11B-27.0011(4)(b), for
failing to maintain good noral character in that Respondent was
driving a notor vehicle while under the influence of alcoholic
beverages. Respondent disputed the allegations of the
Adm ni strative Conplaint and requested a formal hearing. The
request was forwarded to DOAH, which schedul ed and conducted the
formal hearing.

At the hearing, Petitioner presented the testinony of
Cor poral Andrew Markham of the Cty of Sebring Police Departnent
and Deputy Loran Daniel son of the Hi ghlands County Sheriff's
Ofice. Petitioner's Exhibit 1 was admtted into evidence.
Respondent testified on her own behal f. Respondent's Exhibit 1
was admtted into evidence.

By agreenent of the parties, the record was left open to
provi de Respondent an opportunity to conduct depositions of two

persons that Respondent was with shortly before her arrest.



Respondent was directed to conduct the depositions within 20
days of the hearing and to submt the transcripts of the
depositions to DOAH. However, Respondent did not conduct the
deposi tions.

The parties were given ten days fromthe filing of the |ast
transcript (the hearing transcript or the transcript of the
depositions) to file any post-hearing submttals. The
Transcript of the hearing was filed on March 20, 2006. A
Proposed Recommended Order was filed by Petitioner on March 29,
2006. No tinmely post-hearing submittal was filed by Respondent.

FI NDI NGS OF FACT

1. Petitioner is the state agency charged with the
responsibility for certification of correctional officers within
the State of Florida.

2. Respondent holds Correctional Certificate No. 200857,

i ssued to her by Petitioner.

3. Shortly after 2:00 a.m, on January 8, 2005, Cor poral
Andr ew Mar kham of the Gty of Sebring Police Departnment was
di spatched to the scene of a reported traffic crash at the
intersection of Center Street and Northeast Lakeview Drive in
Sebring, Florida. Corporal Markham found no vehicles in the
intersection or any evidence of a crash there.

4. Adjacent to the intersection, in the parking |lot of the

Sebring Public Library, Corporal Markham saw a car with its



brake lights illum nated. He approached the car to determ ne
whet her the occupants coul d provide any information about the
reported traffic accident.

5. Corporal Mrkham observed that the front of the car was
damaged fromits collision with a low barrier wall that bordered
the parking lot. The wi ndshield was al so damaged from what
Cor poral Markham concl uded was the inpact of the occupants'’
heads with the wi ndshield when the car hit the barrier.

6. \Wen Corporal Markham approached the car, he saw
Respondent exit the driver's seat and begin to wal k away.

Cor poral Markham st opped Respondent to speak with her.
Respondent had bl ood on her face, as did the other occupant of
t he car.

7. At the time of the incident, Respondent denied being
the driver of the car. At the hearing, Respondent admtted that
she was the driver.

8. During his conversation with Respondent at the scene,
Cor poral WMarkham snel |l ed the odor of al cohol on Respondent,
noted that she was unsteady, and that her eyes were red.

9. \When Corporal Markham asked Respondent to take field
sobriety tests, she continued to insist that she was not the
driver of the car and would not take the tests.

10. Based on his observations at the scene, his training,

and his 13 years of experience as a police officer, Corporal



Mar kham bel i eved Respondent was under the influence of alcoholic
beverages to the extent that her normal faculties were inpaired.
Therefore, he arrested Respondent for the offense of driving
under the influence of alcohol.

11. Corporal Markham first transported Respondent to the
H ghl ands County Medical Center to receive treatnent for her
injury. At the Medical Center, Respondent refused nedical
treatment, and Corporal Markhamtransported her to the Hi ghl ands
County Jail

12. At the jail, Respondent was taken to the area where
breath tests are conducted. Corporal Markhamread Respondent
the "Inplied Consent” that inforned her that if she refused to
take the test, she could | ose her driving privilege for up to
one year. Respondent refused to take a breath test at the jail.

13. Deputy Loran Daniel son of the Hi ghlands County
Sheriff's Ofice was the officer on duty to conduct the breath
tests at the jail. Wen Deputy Dani el son net Respondent, he
noted that her breath snelled strongly of alcohol, her eyes were
bl oodshot, her speech was slurred, and she was unsteady on her
feet. Based on his observations of Respondent, his training,
and his 10 years of experience as a Deputy Sheriff, Deputy
Dani el son was of the opinion that Respondent was under the
i nfluence of al coholic beverages to the extent that her nornal

faculties were inpaired.



14. During the tinme that Deputy Daniel son talked to
Respondent, she told himthat she had consumed "many" drinks,
and if she took the breath test, it would show "I"'m drunk."

15. On Septenber 27, 2004, |ess than four nonths before
the incident at issue in this case, Petitioner issued Respondent
a Letter of Acknow edgenment for an earlier driving under the
i nfluence (DU ) violation by Respondent.

16. At the hearing, Respondent admitted that she had "a
few drinks”" with friends at a bar just prior to her arrest, but
she deni ed that she was intoxicated. Respondent said the crash
occurred because she had taken her eyes off the road to speak to
passengers in the back seat. Respondent said she refused to
take the field sobriety tests or the breath test at the jail
because she was scared. Respondent explained that one term of
her probation for the prior DU conviction was that she was not
to drink al cohol.

17. Respondent expressed renorse for her behavior on
January 8, 2005, and claimed she has stopped drinking al cohol.
Respondent stated that her career as a correctional officer is
very inportant to her, and she requested another opportunity to
prove she is a responsi ble person and capabl e correctional

of ficer.



18.

CONCLUSI ONS OF LAW

The Division of Adm nistrative Hearings has

jurisdiction over the parties to and subject matter of this

proceedi ng pursuant to Sections 120.569, 120.57, and 943. 1395,

Fl ori da St at ut es.

19.

Petitioner has the burden of proof to show by clear

and convi ncing evidence that Respondent commtted the acts

alleged in the Adm nistrative Conplaint. Ferris v. Turlington,

510 So. 2d 292 (Fla. 1987).

The "cl ear and convi nci ng" evidence standard has been

[C]l ear and convi ncing evidence requires
that the evidence nust be found to be
credible; the facts to which the w tnesses
testify nmust be distinctly renenbered; the
testinony nust be precise and explicit and
the wi tnesses nmust be | acking in confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in the
mnd of the trier of fact the firmbelief or
conviction, wthout hesitancy, as to the
truth of the allegations sought to be

v. Wil ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983).

The Adm nistrative Conpl aint charged Respondent with

Subsections 943.1395(6) "and/or" (7), Florida

20.
descri bed as fol |l ows:
est abl i shed.
Sl onowi t z
21.
vi ol ati ng
St at ut es.

Petitioner did not pursue the charge regarding

Subsection 943.1395(6), Florida Statutes, in its Proposed

Recommended Order. Subsection 943.1395(6), Florida Statutes,



relates to felony convictions and there is no record evi dence
regar di ng whet her Respondent was formally convicted of the crine
of driving under the influence as a result of her arrest on
January 8, 2006. Petitioner did not neet its burden to prove by
cl ear and convinci ng evidence that Respondent viol ated
Subsection 943.1395(6), Florida Statutes.

22. Subsection 943.1395(7), Florida Statutes, provides
that Petitioner may take disciplinary action against a
correctional officer who has not maintai ned good noral
character.

23. Florida Adm nistrative Code Rule 11B 27.0011(4)
provi des that a violation of Section 316.193, Florida Statutes
(driving under the influence of alcoholic beverages to the
extent that the person's normal faculties are inpaired), whether
or not the violation was crimnally prosecuted, constitutes a
failure to maintain good nmoral character.?

24. Through the testinony of Corporal Mrkham and Deputy
Dani el son, Petitioner proved by clear and convincing evidence
that on January 8, 2005, Respondent was driving under the
i nfl uence of al coholic beverages to the extent that her normal
faculties were inpaired. Therefore, Petitioner nmet its burden
to denonstrate that Respondent failed to maintain good noral

char act er.



25. Florida Administrative Code Rule 11B-27.005(5)10. sets
forth the disciplinary guideline applicable to this case. The
gui deline penalty for the offense of driving under the influence
is probation with substance abuse counseling or, in the case of
a second of fense, suspension or revocation of the officer's

certification.

26. Because this is Respondent's second DU offense, and
it occurred so close intine to the first DU disciplinary
action, Petitioner is seeking to revoke Respondent's
certification.

27. For the reasons advanced by Petitioner and because
Respondent still refuses to tell the truth about the events of
January 8, 2005, the revocation of her certificationis a fair
and reasonabl e penalty.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat Petitioner Departnent of Law Enforcenent,
Crimnal Justice Standards and Trai ni ng Comm ssion, enter a
final order finding that Respondent Tena D. Grant failed to
denonstrate good noral character as required by Subsection
943.13(7), Florida Statutes, and ordering that her certification

as a correctional officer be revoked.



DONE AND ENTERED this 4th day of April, 2006, in

5ot

Tal | ahassee, Leon County, Flori da.

BRAM D. E. CANTER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Cerk of the
D vision of Adm nistrative Hearings
this 4th day of April, 2006.

ENDNOTES

Y Al references to the Florida Statutes are to Florida
Statutes (2005).

22 Inits Admnistrative Conplaint, Petitioner charged

Respondent with violating Florida Adm nistrative Code Rul e
11B-27.0011(4). However, the purpose of this Rule is to define
the term"good noral character,” and one cannot "violate" a
definition.

COPI ES FURNI SHED,

Joseph S. Wiite, Esquire
Department of Law Enf or cenent
Post O fice Box 1489

Tal | ahassee, Florida 32302

Tena D. G ant
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M chael Crews, Program Director

Crim nal Justice Standards and
Trai ni ng Conmm ssi on

Department of Law Enforcenent

Post O fice Box 1489

Tal | ahassee, Florida 32302

M chael Ramage, General Counsel
Department of Law Enf or cenent
Post O fice Box 1489

Tal | ahassee, Florida 32302

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.

11





